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You have requested an informal legal opinion on whether the Department of Environmental Services’ (“DES”) proposed instream flow rules are consistent with the doctrines of public trust and riparian rights.

In general, a rule designed to protect public uses of a public body of water can be implemented without resulting in an unconstitutional taking.  I have a concern, however, that a portion of the proposed rules exceeds the Agency’s statutory authority.  In addition, when the rules are implemented, additional concerns arise regarding the issue of takings.

I have divided the analysis section of this memo into two parts.  First, I discuss the general right of the State to establish instream flow rules and the applicability of the State’s police power, public trust doctrine and riparian rights.  In the second part, I discuss some concerns I have regarding the language of the proposed rule.  

FACTUAL BACKGROUND
In 1989, the General Court passed RSA 483, the New Hampshire Rivers Management and Protection Program.  The statute authorized the legislative designation of certain rivers as protected.  In 1990, the General Court added RSA 483:9-c, authorizing the Commissioner of DES to adopt rules specifying standards, criteria and procedures by which a protected instream flow will be established and enforced for each designated river or segment.

After several revisions and at least one public hearing on June 29, 2001, DES prepared draft “Rules for the Protection of Instream Flow on Designated Rivers” (the “Instream Flow Rules”), to be referenced as Env-Ws 1900 et seq.  The copy forwarded to the New Hampshire Department of Justice is stamped with a “last revision date” of June 1, 2001.

The Instream Flow Rules would establish a general standard for instream flow protection for all designated rivers under RSA 483.  The general standard is not based on river-specific environmental characteristics or public uses, but establishes a baseline general standard for all designated rivers.

If a designated river does not have sufficient flow to achieve the general standard, the rules require DES to establish protected instream flows specific to the designated river.  In addition, DES cannot issue water quality certification, permit or approval for any project that would result in increased water use during times when the designated river is not in compliance with the general standard.  The rules do not have any provisions for restricting water use by existing riparian users when a designated river is not in compliance with the general standard.

The draft Instream Flow Rules also propose protocols for establishing protected instream flows for specific designated rivers.  Additional provisions relate to the adoption of water management plans on designated rivers with specific protected instream flows.  Water management plans incorporate conservation, water use and dam management plans within an overall water management plan.
APPLICABLE LEGAL PRINCIPLES
At least four general legal issues are raised by your request for an opinion: (1) police power; (2) the public trust doctrine; (3) common law riparian rights; and (4) constitutional takings.  A general description of each follows:

Police Power
The New Hampshire Supreme Court has recognized that “the police power of the state extends to the protection of the lives, health, comfort, and quiet of all persons, and the protection of all property, within the state.”  Opinion of the Justices, 128 N.H. 46, 49 (1986).  The Court has also held that “when the police power of the state is invoked by the legislature in the enactment of a statute for a proper purpose, such a statute will not be declared unconstitutional merely because it restricts some of the rights secured to individuals by the fundamental law.  It will be declared invalid only when the restrictions thus imposed are found to be unreasonable.”  Shirley v. N.H. Water Pollution Commission, 100 N.H. 294, 300 (1956).

Public Trust Doctrine
The public trust doctrine has its roots in the ancient Roman concept of natural law that held certain things, including the shores of water, were by their nature common to all.  Opinion of the Justices (Public Use of Coastal Beaches), 139 N.H. 82, 87 (1994).  The doctrine was adopted under English common law that the tidelands and navigable waters were held by the king in trust for the general public.  Id.  These public rights were vested in the colonies of America, and following the American Revolution, all the rights of the king vested in the several states, subject to the rights surrendered to the national government by the Federal Constitution.  Shively v. Bowlby, 152 U.S. 1, 14-15 (1894).

New Hampshire holds in trust its lakes, large natural ponds, navigable rivers and tidal waters for the use and benefit of the people of the State.  State v. Sunapee Dam Co., 70 N.H. 458, 460 (1900).  Navigability is not the sole test of whether a river is held in trust, but “when a river or stream is capable in its natural state of some useful service to the public because of its existence as such, it is public.  Navigability is not a sole test, although an important one.”  St. Regis Paper Co. v. New Hampshire Water Resources Board, 92 N.H. 164, 170 (1942).  With regard to large ponds, the Supreme Court adopted a portion of the Massachusetts Ordinance of 1647 to find that a “great pond...containing more than 10 acres of land” is included with the public trust.  Concord Manufacturing Co. v. Robertson, 66 N.H. 1, 26 (1889), See also RSA 271:20 (defining state-owned public waters to include all natural bodies of fresh water having an area of 10 acres or more).

The uses and benefits subject to the public trust are not limited to navigation and fishery, but include other benefits.  Various cases have held that the public trust encompasses “all useful and lawful purposes”, “what justice and reason require”, and “to boat, bathe, fish, fowl, skate and cut ice.”  See Opinion of the Justices, 139 N.H. at 90-91.

Riparian Rights
The riparian rights doctrine is a common law theory that states “a riparian owner has a right to the beneficial use of the water of a river or a stream passing through or adjacent to his land. . . .  An upstream riparian owner may divert water from its channel for any lawful use, so long as he returns it to the channel above the land of the next downstream riparian owner in substantially the same condition as when it reached the upstream riparian owner’s land.”  Wisniewski v. Gemmill, 123 N.H. 701,705 (1983).

Takings
Part I, article 12 of the New Hampshire Constitution provides that “no part of a man’s property shall be taken from him, or applied to public uses, without his own consent, or that of the representative body of the people.”  This clause has been interpreted to require just compensation to an owner of property in the event of a public taking.  Proprietors of the Piscataqua Bridge v. N.H. Bridge, 7 N.H. 35, 66-70 (1834).  “The same principal was embodied in the Fifth Amendment to the Constitution of the United States at the insistence of a majority of the States, including New Hampshire.”  Opinion of the Justices, 139 N.H. at 87.  The Fifth Amendment of the U.S. Constitution states that “no person shall ... be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.”

ANALYSIS
A.  General application of instream flow regulation
Under New Hampshire law, the legislature has the authority under its police powers to impose restrictions on the rights of its citizens.  The police power is broad but not unlimited.  The Court has held in various opinions that police powers include such varied interests as public health, safety, morals, comfort, the protection of prosperity, the general welfare, the protection of lives and quiet of its citizens. The right of individuals to hunt, trap, and fish in a lawful manner and the control and elimination of water pollution are within the scope of the police power.  See Corning Glass Works v. Max Dichter Company, Inc., 102 N.H. 505, 509 (1960); Opinion of the Justices, 128 N.H. 46, 49 (1986); and Shirley, 100 N.H. at 299.  Legislation designed to protect rights granted under the public trust doctrine should be deemed to fall within the State’s police powers.

Although given wide range by the Court, the police power of the State is not unlimited.  The Court has noted that “the interest of citizens in their private property must also be respected and protected from unreasonable restrictions which deprive them of the reasonable use of their land. . . .  The police power and the right to private property must be considered together as interdependent, the one qualifying and limiting the other.”  Metzger v. Town of Brentwood, 117 N.H. 49, 502 (1977).  As stated by the Court in Shirley, “[i]t is established law in this jurisdiction that when the police power of the state is invoked by the legislature in the enactment of a statute for a proper purpose, such a statute will not be declared unconstitutional merely because it restricts some of the rights secured to individuals by the fundamental law.  It will be declared invalid only when the restrictions thus imposed are found to be unreasonable.”  Shirley, 100 N.H. at 300.

The New Hampshire Court has not directly addressed the issue that is raised by the implementation of instream flow regulations.  Based on a review of decisions, however, two questions appear to be relevant in order to determine whether the regulation constitutes a valid exercise of the State’s police power and in its role as public trustee.  The first question that must be asked is whether the regulation is tailored to protect a public use of the waterway.  If the response to the first question is in the affirmative, the second question is whether the action taken by the State is reasonable to protect the public use.

The New Hampshire Supreme Court has held that littoral and riparian owners have rights which are more extensive than those of the public generally.”  “These rights, recognized at common law, . . . constituted property which could not be taken without compensation and were not affected by RSA 271:20.”  Sundell v. Town of New London, 119 N.H. 839, 884 (1979).  Extinguishment of a landowner’s riparian rights for a public purpose may lead to a taking, thus requiring compensation.

The question that arises is whether the riparian rights of a riverside owner are subservient to the public trust interest in those waters.  The Court has held that “the rights of these owners are burdened with a servitude in favor of the State which comes into operation when the State properly exercises its power to control, regulate and utilize such waters.”  Opinion of the Justices, 139 N.H. at 90.  

There are somewhat ambiguous statements in the New Hampshire Court as to when action by the State, as trustee of the public trust, constitutes an exercise of a right that is not a taking.  In Opinion of the Justices, 139 N.H. at 91, the Court wrote “where private title to tidelands is already burdened by preexisting public rights, a regulation designed to protect those same rights will not constitute a taking of property without just compensation.”  In Sibson v. State, 110 N.H. 8 (1969) the Court wrote 

[i]t follows that the rights of littoral owners on public waters are always subject to the paramount right of the State to control them reasonably in the interests of navigation, fishing and other public purposes. . . .  It is only if the legislative action is such as to amount to an actual taking of the property rights of these owners that compensation is required. . . .  What is a taking of property for which compensation must be paid and what is a reasonable curtailment of the use and enjoyment of property for which no payment need be made depends on the facts of each particular case.  

Sibson, 110 N.H. at 10-11.  Thus, the nature of the public right at issue, and the degree to which a riparian right is impacted relative to the public right, will come into play when determining when a taking has occurred.  Because the reasonableness of the State’s action is a factual question, each action must be taken on a case by case basis.

In the case of Connecticut River Lumber Co. v. Olcott Falls Co., 65 N.H. 290 (1889), a lumber company required use of the Connecticut River to transport its logs to its mill.  Transportation is one of the primary public uses for which the State holds navigable waters in trust.  A dam operated by the defendant at Olcott Falls prohibited the passage of the logs.  In its decision, the Court held that the dam owner was required to allow for sufficient depth and volume of water around the dam (via a sluiceway or other device) to allow for the navigation of logs on the River.  The Court held that the dam owner’s riparian rights “do not curtail the measure of the public right of flotation which the common law finds in the natural capacity of the stream.” Connecticut River Lumber Co., 65 N.H. at 389.  The issue left undecided by the Connecticut River Lumber Co. case is the degree to which the dam owner was required to curtail its riparian rights for the interest of the public.

There is no New Hampshire law on the authority of the State to regulate groundwater withdrawals or tributary watersheds for the purpose of protecting public trust waters.  California courts have indicated that such regulation would be allowed to protect public waters if necessary to preserve the public trust functions of a river.  See National Audubon Society v. Superior Court of Alpine County, 658 P.2d 709 (1983); Golden Feather Community Association v. Thermalito Irrigation District, 199 Cal. App. 3d 402 (1988).  Another court has held in dicta that the state has no such right to regulate groundwater.  See Rettkowski v. Department of Ecology, 858 P.2d 232 (1993).  The New Hampshire legislature has provided legislative authority in RSA 485-C to protect groundwater from pollution because “the legislature recognizes that groundwater constitutes an integral part of the hydrologic cycle and that the protection of groundwater quality is necessary to preserve the integrity of surface water.”  Under its police powers, the State can exercise reasonable control of the groundwater to protect waters within the state.

In summary, riparian rights are substantial enough that when taken away, it may constitute a taking.  The public has a right, however, that is paramount to those riparian rights such that the State can take certain steps to protect the public’s right to use and enjoy the State’s rivers and streams.  Once the State exceeds its authority and takes action above what is reasonable to protect public uses, it becomes an unconstitutional deprivation of property rights.  In general, instream flow rules designed to protect specific public uses of a stream or river can be promulgated without resulting in a taking of riparian rights to that waterbody.  Implementation of those rules must then result in the reasonable establishment of protected instream flows.  

B.  Env-Ws 1900 Draft Instream Flow Rules
DES’s draft Instream Flow Rules consist of three general elements:  (1) river-specific instream flow protection (Env-Ws 1905-1906); (2) a general standard for instream flow protection (Env-Ws 1907-1908); and (3) development of water management plans (Env-Ws 1907-1908.  

In my opinion, the provisions for river-specific instream flow protections meet the criteria for regulating a use in the interest of the public in the State’s capacity as trustee of public waters.  The river-specific rules, however, must be implemented in a way such that it results in protected instream flows that are reasonable and necessary to protect public use of the river.  The proposed rules provide for detailed analysis of the level of public use, and a method of determining what flow is reasonable and necessary to support that public use.  Thus, I believe the rules can be implemented without resulting in a taking of riparian rights. Notwithstanding the validity of the process, implementation of the rules should follow the test of reasonableness.  The rules do provide a mechanism to arrive at a reasonable protected instream flow that does not result in a taking.

Under the general standard, all designated rivers, without regard to their particular riparian and public uses, are subject to the same standard for instream flow protection.  Because I do not know what criteria were used to derive the proposed water use limitations, I cannot express an opinion at to the reasonableness of the proposed general standard.  Although existing water users will not be directly impacted by the Env-Ws 1904 restrictions, new riparian users may be treated differently than existing riparian users.  The riparian theory of reasonable use applies equally to all riparian users, and all should be treated reasonably in light of the overriding public interest in the waterway. 

The water management plan process can be interpreted to be a procedure to enforce the instream flow, thus authorized by the cited statutory authority.  The rules identify RSA 483:9-c, I and RSA 483:11, IV as the statutory authority for the rules.  RSA 483:9-c, I authorizes DES to adapt rules specifying the standards, criteria, and procedures by which a protected instream flow shall be established and enforced for each designated river.  RSA 483:11, IV authorizes “development of standards, criteria, and procedures for establishment and enforcement of protected instream flow levels for designated rivers and segments under RSA 483:9-c.”  To the extent the rules are adopted in essentially their current form, additional statutory authority can be cited, including RSA 485:47 and 485-C:4.  Other sections may also apply to provide broader regulatory authority for the proposed rules.

CONCLUSION
It is my opinion that, in general, instream flow regulations tailored to benefit the public under the public trust doctrine can be implemented without resulting in an unconstitutional deprivation of riparian uses of the rivers.  Limits can be placed on riparian owners’ right to use the water if such limits are reasonable to protect the public interest in the same water.  

With regard to the proposed Env-Ws 1900 rules, I have concerns regarding the proposed general standard for instream flow protection, and the potential disparate treatment of new and existing riparian users.  Overall, however, the rules do provide for a process under which a constitutionally protected instream flow can be established if properly implemented to protect both the public trust interest and the rights of riparian users to reasonable use of the water.  The instream flow determination and water management plans should be implemented to balance competing interests in the water.  In this context, the reasonable use is established after a determination of what is necessary to protect the public interest.

I hope this information is useful to your analysis.  Should you have any questions, please contact me at (603) 271-3679.

cc:
Dana Bisbee, Acting Commissioner


Gretchen Rule, DES Enforcement Coordinator


Paul Currier, DES Water Division
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