Model Language and Guidance for Implementation
DENSITY TRANSFER ORDINANCE

PREAMBLE

The Density Transfer Ordinance is enacted to facilitate the implementation of multiple goals of the Town of [_________________] master plan [date], including [as appropriate: the protection of natural resources, preservation of open space, promoting compact and village forms of development, and encouraging development in locations well served by municipal infrastructure]. These goals are accomplished by allowing, under certain conditions, an increased increment of residential development density in designated residential zones in exchange for the permanent protection of land in designated conservation and resource protection areas, either through direct acquisition or through the payment of density transfer fees used for this purpose.

The zones in which increased densities are permitted are intended to be those where higher development densities are desired and consistent with future land use recommendations of the master plan. The areas where offsetting conservation land is to be acquired are intended to be those with high conservation and resource protection value as identified in local, regional and state conservation plans, and consistent with the future land use recommendations of the master plan.


I. AUTHORITY AND PURPOSE

A.
The Density Transfer Ordinance is enacted in accordance with RSA 674:2-5 and under the authority granted by RSA 674:16 (Grant of Power) with specific authority provided 674:21(I) (Innovative Zoning Land Use Controls) and 674:21(II) relative to conditional use permits. Density transfer, as established in this ordinance is a specific application of 674:21(I)(d), “Transfer of density and development rights.” Further, this ordinance is enacted to implement future land use recommendations of the master plan pertaining to the protection of important natural resources, the preservation of open space and the establishment of efficient and orderly and more compact development patterns in the community.

B.
The purpose and intent of the ordinance is further specified as follows:

1.
To protect important natural resources including agricultural lands, large forest blocks, water supply lands, and other undeveloped lands contributing to general ecological function.

2.
To foster a more sustainable pattern of growth by encouraging development within or near existing areas of development and infrastructure.

3.
To promote the implementation of the [As appropriate: Town of _________ Open Space and Conservation Plan—or other similar reference].

4.
To reduce sprawl and the rate of consumption of undeveloped land.

5.
To establish a workable, equitable mechanism to shift development density from areas in the town where future development is undesirable to areas where it is desirable. 

II. DEFINITIONS

Conservation Area: The area or areas defined in Section IV.B within which conservation land acquisitions will be made using density transfer fees. 

Density Transfer Credit: The increase in density allowance afforded to a development, expressed in dwelling units or reduction in lot area, which is acquired through the payment of a density transfer fee or the donation of developable land in the Conservation Area.

Density Transfer Fee: The fee paid to the town in exchange for an increase in permitted development density when developing within one of the defined Development Areas.

Density Transfer Increment: The differential between the maximum development density permitted under the standard provisions of the zoning ordinance and that permitted under the Density Transfer Ordinance. 

Development Districts: The residential and mixed use districts within which density transfer credits can be used, as specified in Section IV.A.

III. APPLICABILITY

A.
The use of the density transfer ordinance by landowners is optional. Approval of a specific application is at the discretion of the planning board, granted through a conditional use permit. If the density transfer option is not requested or not approved, the provisions of the underlying ordinance remain in effect.

B.
The provisions of the density transfer ordinance may be utilized for new residential subdivisions, in-fill development, [including mixed use development if applicable under existing zoning] and residential development projects subject to site plan review, provided that:

1.
The development is to be located within an eligible residential [or mixed use] development district as defined in Section IV.

2.
The landowner or developer will pay a density transfer fee to the town to be used to acquire conservation land or conservation deed restrictions or easements in areas designated for conservation in Section IV, or, at their discretion, the landowner or developer acquires such land or easements directly on behalf of and in the name of the town. The amount of the transfer fee or acreage conserved shall be determined through the process described in Section V.

3.
A conditional use permit is approved.

IV.
DESIGNATION OF DISTRICTS FOR DENSITY TRANSFERS

A.
Development Districts. Density transfer credits may be applied in the residential [add where applicable: mixed use district and village or town center districts] development districts specified below. Density transfer credits may not be applied in portions of these districts that are within a defined resource protection district or overlay zone including: 

[Identify as applicable: conservation overly district or wetland, shoreland, aquifer, floodplain overlay districts.]

[Include here a list of the residential, mixed use, town center and others where density transfer credits are to be applicable: e.g.,



1.
Town Center District


2.
Multi-Family Residential District


3.
Residential District A


4.
Residential District B ]


B.
Conservation Areas. The utilization of density transfer credits in eligible development districts shall be off-set by the permanent protection of conservation land [or permanent deed restriction to reduce development density]. The land areas designated for conservation acquisition through density transfers shall be limited to those defined by the town through the master plan and the following supporting sources:

[Include here a map(s) or other references to applicable plans or studies indicating areas of high natural resources and conservation value. Sources might include resource co-occurrence mapping, the town’s open space/conservation plan, if one exists, or other objective sources such as The Land Conservation Plan for Coastal Watershed, State Wildlife State Plan, I-93 Natural Services Network study, Regional Open Space/Conservation Plan, etc. Multiple sources can be used, but the net results should be a readily definable conservation area where the town will use density transfers fees and other sources to limit future development through acquisitions].

V. DENSITY TRANSFER DETERMINATION

A.
Procedure
1.
Notification: A landowner or developer intending to utilize the density transfer option shall notify the planning board of this intent upon application for development review. The planning board shall determine eligibility of the proposed development to use density transfer in accordance with Section IV and review with the applicant the criteria for conditional use approval.

2.
Conflicting Provisions: Where provisions of the density transfer ordinance conflict with those of the underlying district, the provisions of this ordinance shall apply, provided that the application is in compliance with the ordinance and any conditions required as part of the conditional use permit.

3.
Plan Notation: Any subdivision or site plan submitted for approval under the density transfer ordinance must include a plan notation to be filed with the plan at the Registry of Deeds stating that a density transfer fee will be required prior to the issuance of the building permit for each dwelling unit. The density fee shall be determined at the time of building permit issuance based upon the fee schedule referenced in Section V.C.2.

B. Density Transfer Standards

1.
Increases in development density permitted under this ordinance shall 
only apply to development proposed in zoning districts identified in 
Section IV.A.

2.
The allowable density increase that may be transferred to a residential development [or to the residential portion of a mixed use development] within an eligible district is determined by the planning board as part of the Subdivision or site plan approval process.

3.
No density increase shall be permitted above that which would cause lot size or configuration to fall below the minimum required to meet on site septic disposal, well radius, wetland or shoreline setbacks, or other applicable environmental standards.

4.
The maximum density increase allowable under the density transfer ordinance shall be as specified in Schedule 1. The landowner may request a smaller density increase than allowed based on development design objectives; the planning board may approve a smaller density increase than requested, based on site characteristics, neighborhood context, or other considerations as outlined in Section VI.

	SCHEDULE I: Maximum Density Transfer [FOR ILLUSTRATION ONLY]

	Lot size reduction ranges are shown for illustration purposes; in an actual ordinance a single maximum value should be used in each zone.  The maximum transfer rate(s) may be reduced as a condition of the conditional use permit based on the evaluation of the specific proposal – See Section VI A and B.

	Example Development Districts
	Existing Minimum

Lot Size
	Maximum

Density Transfer

(Lot Size Reduction)
	Minimum Lot Size after Density Transfer
	Density Transfer Credit

(= additional lots)

	Town Center (with municipal water and sewer)
	10,000 s.f.
	at  25%...

at  50%...
	7,500 s.f

5,000 s.f.
	0.33

1.0

	Rural Village (with community water and sewer)
	20,000 s.f.
	at  25%...

at  50%...
	15,000 s.f.

10,000 s.f.
	0.33

1.0

	“Suburban” Residential

(with shared septic and/or community well)
	43,560 s.f.
	at  35%...

at  75%...


	28,300 s.f.

10,890 s.f.
	0.54

3.0

	“Suburban” Residential

(without community water and sewer)
	43,560 s.f.
	NONE
	NA
	NA

	Rural Residential


	87,120 s.f.
	at  35%...

at  60%...
	56,628 s.f.

34,848 s.f.
	0.54

1.5



C.
Density Transfer Credits

The mechanism for implementing density transfers established under this ordinance is a density transfer credit. In order to utilize the higher development densities allowed in Schedule 1, the appropriate number of density transfer credits must be acquired by the payment of a density transfer fee or by the acquisition and protection of developable land. 

1.
Calculation: Density transfer credits shall be calculated based on the number of additional dwelling units in the subdivision or site plan that are in excess of the number that could be approved on the site without the use of the density transfer option. The number of units approvable without any density transfers shall be determined from a satisfactory yield plan supplied by the applicant. 

2.
Yield Plan: Dwelling unit density for the proposal based on underlying zoning requirements shall be determined using a yield plan provided by the applicant and reviewed and approved by the planning board. The yield plan, while not required to be a fully engineered plan, must contain sufficient detail of site conditions for the board to accurately determine the number of dwelling units that are reasonably approvable on the site based on conventional density, dimensional standards and environmental standards. The planning board may adopt regulations to specify the content and methods to be used in preparing the yield plan.

3.
Density Transfer Fee: The density transfer fee required to purchase density transfer credits shall be established on a per dwelling unit basis for the development project and assessed at the time of the issuance of the building permit for each dwelling unit. The fee schedule shall be established by the planning board, published in the town subdivision and site regulations and updated periodically to reflect changing market conditions. The objective of the fee structure shall be to generate sufficient funds to offset the additional dwelling units with the permanent protection of developable land within the designated conservation areas at the rate of [not less than 1 acre per single family dwelling and 0.5 acre per multifamily dwelling].

4. Direct Land Conservation Option: As an alternative to the payment of the density transfer fee, the density transfer credits may be acquired through direct acquisition or permanent protection of conservation land within the conservation area defined in Section IV. B. Applicants using this option shall submit plans for the proposed acquisitions at the time of the application. The acquisitions shall be sufficient to offset the additional dwelling units with the permanent protection of developable land at the rate of not less than [1 acre per single family dwelling and 0.5 acre per multifamily dwelling]. The transfer and recording of fee simple deeds or conservation easements at the Registry of Deeds shall be a condition for the issuance of building permits for dwelling units for the development.

VI. CONDITIONAL USE PERMIT 

Approval of a development proposal utilizing the density transfer option is subject to a conditional use permit approved by the planning board (RSA 674:21(II)). This approval shall be based on compliance with the standards of approval set forth below. The board shall issue a written report of finding and conditions which shall be filed with the plan if approved.

A. 
Standards for Approval. The following standard must be met or mitigated to the satisfaction of the planning board prior to granting the conditional use permit. These standards should be reviewed within the scope of impacts caused specifically by the increase in density sought under the provisions of this ordinance.

1.
Compatibility with Existing Residential Use: The proposed development is compatible with existing residential character and setting. This standard shall consider neighborhood design and function; architectural compatibility, including roof type and pitch, style of units, and building materials; screening and privacy; and other factors as appropriate.

2.
Neighborhood Design: Where appropriate to the density and style of development, the proposed development should include features to enhance walkability and features of good neighborhood design, such as sidewalks and curbing, pedestrian paths, bike paths, street lighting and public spaces.

3.
Environmental Compliance: Increased density and smaller lot sizes of the proposed development will not result in non-compliance with any applicable state or town environmental ordinances and regulation, including, but not limited to septic system siting, well radius, wetland or shoreline setbacks. 

4.
Traffic Impact: The higher density of the proposed development will not unreasonably impact nearby intersections and corridors, nor result in added future costs for the town beyond that for a development of standard density.

5.
Historic and Cultural Resources: Increased density will not result in the loss or impairment of historic buildings, settings or landscapes beyond that for a development of standard density.

6.
Municipal Facilities and Services: Increased density of the proposed development will not exceed the capacity of required municipal services beyond that which will be mitigated as a normal condition of approval.

7.
Conservation Land Acquisition: If the proposed development is to 
donate developable conservation land or easements to the town in place 
of the payment of a density transfer fee (as provided for in Section V.C.4), the planning board shall request an evaluation from the conservation 
commission as to the appropriateness of the donation with regards to its location, conservation value and development potential, an independent apparaisal of the property value, and identification of the parties with 
primary and executory interest in the easement, if applicable. 

8.
General Considerations: The proposed development is consistent with the town master plan and the purpose and intent of the Density Transfer Ordinance.


The increased density of development, when also considering the offsetting conservation of developable land, will not result in undue future expenses to the town.


The proposed development will not create a hazard to the general public health safety and welfare of the community.

B.
Conditions. The planning board may impose additional conditions in its approval of the conditional use permit as deemed necessary to accomplish the goals of the density transfer ordinance, including, but not limited to, the reduction in the maximum density transfer set forth in Section V.B, and in Schedule 1. 

VII. USE AND DISPOSITION OF DENSITY TRANSFER FEE

A. 
Establishment and Use of Density Transfer Fund. Density transfer fees collected pursuant to this ordinance shall be deposited into a separate non-lapsing density transfer fund account administered by the town treasurer (RSA 41:29). The account is established for the purpose of collecting, holding and disbursing funds for the acquisition of fee interest in, or conservations easements on, potentially developable land. Such acquisitions shall be made within the conservation areas designated in Section IV.B above and for the purposed set forth in this ordinance. The fund may also be used to offset costs for property appraisals and the preparation of deed restriction and easements documents or other such costs directly related to the acquisition of such lands.


The density transfer fund may be used in conjunction with other town, state, federal or private funds to acquire such land provided that the land will remain permanently undeveloped and is located within the conservation area.

B.
Disposition of Protected Land. Any land acquired using density transfer fees shall be permanently restricted from development by conservation easement, which shall run with the land. Such land shall be used only for conservation, agriculture, forest management, watershed management, wildlife management, open space, passive recreation and accessory uses necessary to support the principle uses. Acquisitions held by the town may be used for additional recreational purposes as determined by the town not involving the erection of permanent enclosed buildings.


Ownership of the land may be held by the town under management of the conservation commission, or may be transferred, upon the approval of town meeting, to a recognized conservation organization or land trust provided that the land will remain permanently undeveloped and subject to the use restrictions as defined above, and that ownership will be returned to the town upon dissolution of the organization.

SAMPLE DENSITY TRANSFER FEE SCHEDULE 

[for inclusion in Subdivison and Site Plan Regulations]
	
	
	Fee per Additional  Dwelling Unit

(See V. C. 1. -  
Density Transfer Credit Calculation)

	Example Development Districts
	Existing Minimum Lot Size
	Single Family
	Multi-Family

	Town Center (with municipal water and sewer)
	10,000 s.f.
	$15,000
	$7,500

	Rural Village (with community water and sewer)
	20,000 s.f.
	$15,000
	$7,500

	“Suburban” Residential (with shared septic and/or community well)
	43,560 s.f.
	$25,000
	$15,000

	“Suburban” Residential (without community water and sewer)
	43,560 s.f.
	NA
	NA

	Rural Residential
	87,120 s.f.
	$20,000
	$12,500


[FOR ILLUSTRATION ONLY -- DO NOT USE]
Definitions specific to the density transfer ordinance are included here as a separate section but are best incorporated into the general definitions section of the zoning ordinance. Other terms may need to be defined.





As implied in both the Preamble and Authority and Purpose, it is important that the municipal master plan include policies supportive of density transfers. The master plan should clearly support the goal to have the areas of town that are recognized as most important for resource protection and open space preservation remain largely undeveloped, and identification of areas where higher development densities are appropriate and desired. Up to a point, the more specific the future land use section of the master plan is in identifying the location of this area, the more supportive it will be of a density transfer regulation.





Setting density transfer rates, i.e., the level of ‘up-zoning’ allowed, in the development districts is a key component in successfully implementing a density transfer ordinance. If set too high, existing residents in these districts are likely to object. If set too low, the usefulness in generating density transfer fees or acreage, and thus in protecting conservation lands, will be too limited to be perceived as worthwhile. This model takes the approach of establishing a maximum transfer for each zone where they are allowed, but allowing for a case by case evaluation though the conditional use permit. This puts some burden on the planning board to make this judgment in each application but allows for flexibility. In areas without municipal sewer and water, onsite requirements for septic, well radius and other setbacks will become the limiting factor for density transfers rather than the limits established here. Note that the ranges provided in the Sample Schedule 1 are included to illustrate the range of impacts, both to the change in lot size and the potential to generate transfer fees. When implementing the ordinance these ranges should be replaced with set maximums.





If the town already has an open space or cluster development ordinance it likely already has a requirement for a yield plan or similar method for determining the site’s base development density. If so, that method may be referenced here. Note that non-engineered yield plans have not always proven to be satisfactory, however, requiring a fully engineered plan will deter the use of the density transfer option. Other methods exist, that use site level averaging of soil, slope and wetlands conditions together with standard deductions for roads, drainage facilities and setbacks. The town may wish to investigate these as alternatives to the yield plan.





Much like the density transfer rate itself, establishing the “right” density transfer fees is critical to the success of the ordinance. The objective is to find the right balance between a fee low enough to create adequate incentive for developers to use density transfers, and high enough to generate enough revenues to purchase the offsetting conservation land. 





The model places the fee schedule in the planning board’s regulations so that it can be more easily modified to adjust to find the right balance and to account for changing market conditions. A sample fee schedule is provided at the end of this model, however municipalities are strongly advised to engage in a market study using real estate appraisers or others familiar with land valuations in the community who have no financial interest in the outcome, and development project pro-formas before establishing a schedule.





An alternative to establishing a new fund specifically for the density transfer fee is to use the conservation commission’s conservation fund enabled under RSA 36-A:5 and established in many communities. Be aware, however, that under that enabling law, the conservation fund many be used for other duties of the conservation commission in addition to land acquisition. If the Conservation Fund is used, the density transfer fees placed in it should be accounted for separately to ensure that the purposes of the ordinance are met.
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