Model Language and Guidance for Implementation


In [name the zoning districts where lot size averaging will be allowed], the planning board may approve reduced [list requirements which the community feels are appropriate to reduce in the district such as lot sizes, frontage requirements, and/or setbacks] in accordance with the following provisions:

I. Purpose

[State the community’s objectives to be achieved through lot size averaging, for example:]
Lot size averaging permits flexibility in subdivision design to promote the most appropriate use of land and the protection of productive agricultural or forest land, scenic views, historic sites, shorelines, wetlands, important habitat areas, and other resources of importance to the community, while minimizing the alteration of the natural topography of the land, in accordance with the goals and objectives of the master plan.

II. Applicability

The minimum acreage for a lot size averaging subdivision plan shall be [insert the minimum size parcel your planning board feels is appropriate for application of lot size averaging. This will depend partly on the minimum lot size in the district, and whether the lots are served by public water supply and/or wastewater disposal.]

III. Density

The total number of lots approved will be determined based on the number that would be otherwise approved under a conventional subdivision plan. The applicant may choose to either:

1. 
Submit a concept plan showing lots, road rights-of-way, and stormwater management areas, and any other areas which would not be incorporated in individual lots as necessary to meet the usual minimum standards for the district without the need for any lot area or lot dimension variances, and accounting for development limitations such as steep slopes, wetlands, septic suitability, available water supply, adequate driveway access to each lot, and compliance with the [Town/City] subdivision regulations, or

2. 
After accounting for areas that must be subtracted from the acreage figure utilized to calculate the developable area pursuant to other sections of this ordinance if any, subtract a percentage of the property in accord with the table below to account for roads, drainage and other utilities prior to dividing by the minimum acreage required per unit for the district.

	Zoning District Lot Size
	% Deduction for Roads and Utilities

	5-10 Acres
	5%

	1.5 – 4.5 Acres
	10%

	1 Acre or less
	15%




Optional: A density bonus of up to [percentage] will be permitted for subdivisions that result in the permanent protection of [number or percentage] acres or more for the protection of resources identified in the master plan as important to the community. The protected land must be appropriately sized, configured and located to achieve the resource protection goals. The planning board’s determination of appropriateness may include consideration of features of adjacent properties.

IV. Dimensions and Arrangement of Lots

The [factors which the provision allows to be reduced, such as minimum lot size, frontage and setbacks] shall be determined by the planning board based on the character of the land and neighborhood, the adequacy of the soils to support on-site wastewater disposal and wells [unless on public water supply and/or wastewater disposal], safety of access, traffic and pedestrian circulation, impervious surface, and other issues relating to the future use and enjoyment of the property. 

The factors considered by the planning board when evaluating the proposed arrangement of lots shall include, but not be limited to, the following:

•
Arrangement of roads, stormwater facilities, wastewater and other utilities in conformance with the natural features of the parcel, minimizing changes to the topography.

•
Minimization of impervious cover.

•
Protection of stream corridors and other important habitat areas.

•
Protection of wetlands.

•
Feasibility of continued or future agricultural use.

•
Feasibility of continued or future forest management.

•
Relationship to neighboring property, including conservation easements, or natural, cultural, recreational or scenic features.

In no case will lots smaller than [state smallest acceptable lot size] be permitted. The setbacks from abutting properties not part of the application shall not be reduced. Front setbacks may be reduced only when on an internal subdivision road approved by the planning board as part of the subdivision application. When frontage requirements are reduced, the planning board may require shared driveways.

V. Permanently Protected Area

The lot size averaging plan will concentrate development away from the most important resource areas and from those areas of the property that are most environmentally sensitive as described in Section I. 

For each lot less than the minimum size normally required for the district, one or more lots larger than the minimum shall be provided in order to maintain an average lot size no smaller than the minimum lot size normally required for the district. Permanent protection from further development shall be provided for an area equal to or exceeding the sum of the areas by which individual lots are reduced below the minimum normally required for the district. Further subdivision, or use for other than one dwelling unit, noncommercial outdoor recreation, conservation, agriculture, forestry or other principle use or building as otherwise permitted by the zoning ordinance, shall be prohibited. The protected land shall be shown on the final plat and the conservation restriction recorded with the Register of Deeds.

VI. Management of Permanently Protected Area

Pursuant to RSA 674:21-a, planning board approval of a final lot size averaging subdivision plan shall result in the creation of a conservation restriction incorporating the conditions of approval, including the maximum number of lots and the location, size and permissible uses of the land area that is to remain undeveloped. If the undeveloped area is to be held in common, all covenants, deed restrictions, organizational provisions for a homeowner’s association or equivalent, and any other agreements regarding the method of ownership, management or maintenance of the protected area shall be established prior to planning board approval of the subdivision plan. By mutual agreement of the planning board and subdivider, the conservation restriction may take the form of a conservation easement to the town/city or private conservation group, or other instrument approved by the planning board.

Percentages for each zoning district in your community should be developed based on a review of the average number of lots approved in previous subdivisions of various sizes. These can come from both your own community and other communities with similar topography and zoning requirements.





With lot size averaging, a landowner not wishing to create the maximum number of permitted lots today can either set aside the area to be conserved all at once and reserve the right to create additional lots in the future, or restrict from development only the area needed to balance the reduced size of each lot being created at the time. From both an administrative point of view and relative to conservation values, there is an advantage to setting aside all of the land to be conserved at one time and in larger pieces with an easement to a conservation organization to provide stewardship in the future. To provide an incentive to the landowner to choose this option, a community may want to consider granting a density bonus, e.g., one additional residential unit for each x acres conserved with a conservation easement.





Examples of adjacent open space the planning board might consider are a stream corridor, trail, water supply protection area, or conserved farm or forest land.





The planning board needs to have a mechanism for keeping track of the development and conservation of a parcel over time when the maximum permissible number of lots is not created with the first subdivision. 


For example, Landowner A has a 20-acre parcel in a 5-acre district. In the community’s zoning ordinance, lot size averaging enables lot size to be reduced to 1 acre. Because Landowner A wishes to provide a building lot for their child but keep as much of the land as possible in the existing hayfield, they want to create a 1-acre lot and permanently protect 4 acres of the remaining 19 in exchange for the reduced lot size. Over time, two more lots of between 1 and 5 acres can be subdivided from the original parcel. Clear records of decisions in the planning board files and notations on plans and in the deeds resided at the Registrar are essential.





The planning board should review the subdivision regulations and amend as needed to ensure that the information required to determine appropriate lot dimensions and layouts is provided early on in the review process.





The planning board should take care to review the definitions section whenever amending the zoning ordinance to ensure that the terms are appropriately and consistently defined.








www.des.nh.gov/organization/divisions/water/wmb/repp                                                              CHAPTER 1.2: LOT SIZE AVERAGING

