Model Language and Guidance for Implementation

A successful agricultural incentive zoning ordinance will grant the maximum possible flexibility to agricultural practices. The following four items outline key issues that communities should consider when developing ordinances and regulations regarding agricultural activities. 

1.
Establish a clear definition of agricultural activities and what constitutes an agricultural use. The state’s definition is RSA 21:34-a. The definition is broad enough to reflect the diversity of agriculture in New Hampshire and allow for continuing change that will respond to the changing agricultural market. Make sure that the community master plan has a detailed section on agriculture. This section should express the value agriculture contributes to your town’s quality of life through open space, wildlife habitation, watershed purification and natural resource preservation. 

2.
Allow agricultural activities throughout the community. Farms and other agricultural uses as defined under RSA 21:34a can operate near residential or commercial uses. They can provide rural relief and soften the impacts of development. When a community limits farming and agricultural activity to business and residential agricultural zoning districts it ends up counterproductive to the intent of the agricultural zoning ordinance. 
3.
Be sensitive to the needs of farms. Recognize that farming enterprises are dynamic and include agricultural accessory uses, from machinery sheds to housing, and onsite farm related business, such as farm stands or processing facilities. Farming activities that add value to the commodity being produced or that support the management of the farm are often necessary to farming operations. For instance, some farming operations require either fulltime housing or seasonal housing to assist in the operation of the farming activity, such as planting, harvesting, and tending to livestock. 

4.
Adhere to the right to farm principle that is already established under state law. Right to farm laws began to be developed in the 1970s as state lawmakers became more aware of and concerned about the loss of agricultural land. These laws are generally enacted at either the state or local level, and tend to share similar traits: they define to some degree the purpose of the law; mention the need to conserve and protect agricultural land; and protect the farm against nuisance lawsuits that result from changing land uses around a farm. 


Enacting a right to farm law or ordinance protects farms from nuisance lawsuits over the grittier aspects of agriculture such as noise and smell. In New Hampshire, RSA 432:33 protects farms that have been in operation for more than a year from nuisance lawsuits, but it does not address new farms or buffers. 

There are two main ways to address potential conflicts between agricultural and non-agricultural uses. One is to require that developers who wish to develop properties adjacent to farms create enough buffer so that the noise, odor, dust, and other necessary by-products of farming operations will not affect residents of the new development. The other is to educate people who are thinking about purchasing property near an active farm about what living next door to a farm really means, and how farming practices can vary from season to season. 

Agriculture may be permitted in any zone the municipality deems appropriate. This could include residential, rural residential, industrial, or commercial, depending on the community. Consideration should be given to existing and potential uses in the zone, to ensure that agricultural activities will be compatible and potential negative impacts minimized. For the purposes of this chapter, model zoning provisions are presented by topic area. Communities wishing to encourage agricultural uses in existing zones should audit existing zoning provisions, review the model language, and adopt the desired elements, as appropriate. 

Ordinance And Regulation Provisions to Sustain Agriculture 

Statutory Authorization

RSA 21:34-a Farm, Agriculture, Farming

RSA 432:33 Immunity from Suit

RSA 672:1(III-b) Declaration and Purpose

RSA 672:1(III-d) Declaration and Purpose

RSA 674:21 Innovative Land use Controls

RSA 674:26 Districting Under Interim Zoning Ordinance

RSA 674-32-a through c Agricultural Uses of Land

Principles: Community planners should consider the following principles in reviewing and amending their local land use regulations to foster continued 
agricultural activities. 

•
In order to foster agricultural enterprises, minimize review costs for commercial activities associated with farm activity. Flexibility in site plan review regulations can be used to exempt farm stands from inappropriate commercial regulation, or can allow a tiered approach to the regulating of farm stands. 

•
Signage is an important aspect of a viable agricultural enterprise and differs greatly from commercial uses. Consider exempting agricultural signage from regulation. Temporary signs that change with the season and crop availabity and off-site signage may be critical to farm success. 

•
Agricultural structures, other than year-round retail operations, are different from commercial buildings and should be treated differently, and possibly exempted from review, in site plan review regulations. Defined by the Internal Revenue Service as “single purpose agricultural structure,” these include (but aren’t limited to): barns, silos, farm stands, greenhouses, stables, coolers, etc. The design criteria for these structures relate to the purpose served in the farm operation, which can frequently be in conflict with site review regulations for commercial or industrial buildings that are open to the general public. 

•
Animal density is an important consideration for community planners because it goes directly to the issues of farming and potential conflicts with dissimilar land uses. Animal density issues are addressed in best management practices for manure handling, as specified by the NH Department of Agriculture, Markets, and Food. 

•
Housing is an integral component of an agricultural enterprise. Agricultural housing takes several different forms and raises several different issues from the perspective of municipal government. Farms have historically been and are typically operated by the members of a single extended family. In addition to family members there is a need for agricultural related housing for non-family employees.

Zoning Provisions: Communities wishing to promote agricultural use should audit their existing land use regulations to see if they present barriers to agriculture. Listed by topic below are sample zoning provisions addressing various agricultural issues.

Intent and Purpose

A.
Intent: The Agriculture Conservation District is intended to protect areas of the community that are well suited for agriculture. It is also the intention of this ordinance to minimize conflicts between incompatible uses by directing non-farm residential uses to other districts within the community. 

B.
Purpose: The purposes of the Agriculture Conservation District are:

1.
To protect and promote the continuation of farming in areas with the most suitable soils.

2.
To protect and promote the continuation of farming in areas of the community that have historically contained these areas and therefore have developed compatible residential patterns and transportation infrastructure. 

3.
To permit primarily agricultural land uses and activities.

4.
To separate agricultural land uses from potentially incompatible residential, commercial, and industrial development, and public facilities that may interfere with normal agricultural operations.

5.
To achieve the goals stated in the master plan, including preservation of rural character, continuation of agriculture, economic development, and natural resource protection. 

6.
To preserve wetlands and natural areas associated with farms, that because of their natural physical features, are useful, as water retention and groundwater recharge areas, and as wildlife habitat; and that have an important aesthetic and scenic value, which contributes to the unique character of the community. 

7.
To encourage the viability of agricultural soils for agricultural use. 

8.
To maintain and enhance food self-sufficiency, including: local food for local people; reduced energy consumption; and employment opportunities in the community.

Definitions 

Accessory Structure: Any structure including but not limited to seasonal housing for seasonal farm employees, barns, equipment storage, feed storage, farm stand, greenhouses, lath houses, energy producing devices that provide energy primarily for farm use, cold storages, manure and compost storage, and product processing centers.

Agriculture and Farming: agriculture and farming as defined in RSA 21:34-a.

Agritourism: attracting visitors to a working farm for the purpose of eating a meal, making overnight stays, enjoyment of the farm environment, education on farm operations, or active involvement in the activity of the farm which is ancillary to 
the farm operation. 

Farm: any land, buildings, or structures on or in which agriculture and farming activities are carried out or conducted and shall include the residence or residences of owners, occupants, or employees located on such land. Structures shall include all farm outbuildings used in the care of livestock, and in the production and storage of fruit, vegetables, or nursery stock; in the production of maple syrup; greenhouses for the production of annual or perennial plants; and as defined in RSA 21:34-a. as amended.

Farmers’ Market: means farmers’ market as defined in RSA 21:34-a. 

Farm Parcel: A tract or parcel of land devoted primarily to agricultural uses may contain a dwelling or other accessory uses.

Farm Roadside Stand: Means an on-farm, agricultural retail operation provided that: (A) at least 35 percent of the product sales in dollar volume is attributable to products from the farm or farms of the farm stand owner or farm stand operator; and (B) product sales not attributable to the farm or farms of the farm stand owner or farm stand operator shall be agriculturally related and may include, but not necessarily limited to, the sale of garden accessories, cheese, home crafts, cut flowers, dried flowers, value added products such as jams, jellies and baked goods from a farm stand kitchen. Proof of farm income may be required to determine conformity with these provisions.

Farm Worker Dwelling: A dwelling located on a farm for the purpose of housing an employee of that farm operation and his/her family. Also included in this use type would be multi-family dwelling(s) for seasonal employees in connection with an orchard or other agricultural use, which relies on seasonal employees who must be housed.

PERMITTED uses

A.
Agriculture.

B.
Farm worker dwellings.

C.
Farm roadside stand.

D.
Accessory structures for agricultural use.

E. Agritourism.

Performance Standards FOR NON-AGRICULTURAL USES

In general, the use of land and structures within the Agriculture Conservation District shall seek to maximize agricultural productivity. The non-agricultural use of land and structures must also conform to the following design standards that create a minimum level of consistency in lot and parcel configuration:

A.
Design Standards
All residences developed either on frontage lots or within a conservation/open space subdivision shall comply with the following standards:

1.
All buildings, homes and structures shall be located a minimum of 100 feet from agricultural land and shall be separated by a 50-foot wide buffer strip sufficient to minimize conflicts between farming operations and residences. This buffer shall be on the land developed for the non-farming use and may consist of trees and or fencing. 

2.
Each structure shall be integrated into the existing landscape on the property so as to minimize its visual impact and maintain visibility of adjacent agricultural lands from public ways through use of vegetative and structural screening, landscaping, grading and placement on or into the surface of the lot.

B.
Additional Requirements for Subdivision/Site Plan Approval
The applicant shall comply with the minimum requirements for subdivision/ site plans, and shall also submit to the planning board the following information:

1.
Description or illustration of the physical characteristics within and adjacent to this site, including: prime agricultural soils, soils of state and local importance, other soils and soil characteristics, areas used for crop or other agricultural production.

2.
Description of compliance with Agricultural Land and Development Standards in Section 5C-E and Site Design Standards in Section 5A.

C.
Criteria for Review: The planning board shall also consider whether:

1.
The development is in compliance with Agricultural Land and Development Standards (Section 5D, below).

2.
The development will not interfere with farming operations on adjacent lands.

3.
The development is situated on the portion of the site with soils least suitable for the production of crops or livestock.

4.
The development is integrated into the existing landscape through features such as vegetative buffers, and through retention of open agricultural land.

D.
Agricultural Land and Development Standards

1.
Residential subdivision developments in the Agricultural Conservation District shall be laid out according to the Conservation Subdivision standards set forth in Section [___] of this ordinance. All buildings and roads shall be located away from soils that are most suitable for agriculture (based on Natural Resource Conservation Service classifications for prime farmland soils and soils of state and local importance) to the maximum practical extent. This provision does not apply to the location of on-site septic disposal facilities that must be placed in soils meeting N.H. Department of Environmental Services rules. 

2.
All roads, drainage systems and utilities shall be laid out in a manner so as to have the least possible impact on agricultural lands and uses.

E.
Maximum Number of Dwelling Units
1.
The maximum number of dwelling units permitted in an open space community in the agricultural conservation district shall be calculated based upon one unit per acre for the net developable acreage remaining once the area of all wetlands and steep slopes (in excess of 15%) have been subtracted from the total acreage of the property.

2.
Under the supervision of the conservation commission, all wetlands shall be identified, and their area subtracted from the net developable acreage of the total parcel.

F.
Required Open Land
At least 50 percent of the net acreage remaining after the area of all wetlands have been subtracted shall be retained as open agricultural land. Remaining open agricultural land shall have appropriate acreage, configuration, and access to enable continued farming operations.

G.
Protection of Open Agricultural Land
The following standards shall apply to open agricultural land to be protected as part of the development of an open space community:

1.
Farmland owners are not required to sell the part of their property that is to become permanent agricultural open space, provided that they convey the development rights of that open space in a conservation easement prohibiting future development of this property to any of the official bodies named in Section G.2 below.

2.
All remaining open agricultural land shall be permanently protected by either:

a.
A permanent conservation easement or deed restriction conveyed to the municipality with municipal approval or to a non-profit farmland trust or conservation organization whose principal purpose is to conserve farmland and open space, or other suitable entity. 

b.
Ownership in fee simple conveyed to the municipality with municipal approval or to a non-profit farm trust, open space or conservation organization as a gift or for a consideration.

3.
At a minimum, such an easement, fee simple ownership, or restriction shall entail the use of management practices that ensure existing fields or pastures will be plowed or mowed at least once every year.

Agricultural Management Standards

All farms are recommended to develop and keep current soil conservation and nutrient management plans in compliance with Natural Resource Conservation Service standards, where appropriate. 

These definitions should be incorporated into the definition section of the ordinance, especially if the municipality decides to allow agriculture in multiple zones. See Section III for complete legal definition in New Hampshire.





A farm roadside stand shall remain an agricultural operation and not be considered commercial, provided that at least 35 percent of the product sales in dollar volume is attributable to products produced on the farm or farms of the stand owner. NHRSA 21:34-a III





Conservation subdivision requirements can either be laid out in a separate section of a community’s ordinances, or the community can adopt the simpler standards set forth in the following sections.
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